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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


DONALD E, LEWIS, 
Plaintiff, 
-V8s- 
S.L. & E. Inc., etal. NOTICE OF APPEAL 
Defendants. 
CIV.1973-396 


LEWIS GENERAL TIRES, INC. 
Plaintiff-Intervenor, 
~V8S- 
DONALD E, LEWIS, 
Defendant. 


SIRS: 


NOTICE is hereby given that S.L.& E.Inc., Lincoln First Bank of 
Rochester, as Executor u/w Leon E. Lewis, Sr., Alan E. Lewis, Richard 
E. Lewis, Sr., as defendants, and Lewis General Tires, Inc., as plaintire- 
intervenor, hereby appeal to the United States Court of Appeals, Second 
Circult, from an Order of the Hon. Harold P. Burke, United States Distric 
Court Judge, Western District of New York, dated June 6th,1975, and 
entered in the office of the United States District Court, Western District 
of New York, on ‘he 9th day of June, 1975, 


Dated: June 23rd, 1975. 
(Charles B. Kenning) 
KAUFMAN, KENNING, TYLE, PAULEY, 
BAKER & D'AMANDA 
Attorneys for defendants S. L. &E. Inc., 
Lincoln First Bank of Rochester, Executpr 
KAUFMAN, KENNING, TYLE. u/w Leon E. Lewis, Sr., Alan E. Lewis, 
PAULEY, BAKER & D' AMANDA Richard E. Lewis, Sr. and Lewis Gener 
ATTORNEYS AT LAW Tires, Inc., plaintiff-intervenor 
43 EXCHANGE STREET Office & P.O. Address 
ROCHESTER, NEW YORK 1008 Times Square Building 
oer Rochester, New York 14614 


ts 


TO: 
SHELDON P., WEITZMAN, ESQ. 
Attorney for plaintiff, Donald E. Lewis 
and defendant, Donald FE. Lewis 
Office & P.O, Address 
502 Lincoln Bidg. 
Cleveland, Ohio 44114 


} TO: 
WALLACE F, ASHNAULT, ESQ, 
Attorney for defendant, Leon E. Lewis, Jr. 
Office & P.O, Address 
100 Times Square Bldg., 
Rochester, New York 14614 


TO: 
MONDO & MONDO 
Attorneys for Donald E. Lewis, as defendant 
Office & P.O, Address 


100 Times Square Bldg., 
Rochester, New York 14614 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LEWIS GENERAL TIRES, INC., 
Plaintiff-Intervenor, 
-vs- Court of Appeals 
Docket #75-7349 
DONALD E. LEWIS, ? 


Defendant. 
United States District 
Court 
DONALD E. LEWIS, Docket #Civ. 1973-396 
Plaintiff, 
-vs- 
S. L. & E. INC., a corporation 
LEON E. LEWIS, SR. 
ALAN E. LEWIS 
LEON E. LEWIS, JR. 
RICHARD E. LEWIS, SR. 
Defendants. 


The appeal herein is limited to the Decision of the Hon. Harold P. 
Burke, dated June 6th, 1975, and Order of June 9th, 1975, wherein the Hon. 
Harold P. Burke denied the Cross-Motion of the defendants and of Lewis 
General Tires, Inc. as Plaintiff-Intervenor, to stay all further proceeaings 
by the plaintiff, Denald E. Lewis, until such time as the issues in dispute 
between and among all parties hereto, are submitted to binding arbitration 
pursuant to the Stockholders Agreement of June 25th, 1962, and due deman 
to submit all issues to arbitration. 

The Decision of the Hon. Harold P. Burke, United States District 


Judge, in so far as it required the appearance of Richard E. Lewis, Sr. to 


KAUFMAN, KENNING TYLE 


PAULEY, FAKER&D AMANDA 


aveeneve At Lael appear at the offices of Wickins, Ashnault, Schaefer & Maloy, 100 Times 
45 EXCHANGE STREET 


ROCHESTER. NEW YORK Square Bldg., Rochester, New York, at 1:00 o'clock P.M. on June 27th, 1979, 


14614 


“hie 


KAUFMAN, KENNING, TYLE 
PAULEY, BAKER 4D “MANDA 
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ROCHESTER, NEW YORK 


14614 


was duly complied with by Richard E. Lewis, Sr. and the oral deposition of 


| Richard E. Lewis, Sr. was duly taken by Sheldon P. Weitzman, Esq. in ac- 


cordance with the provisions of the Order of the Hon. Harold P. Burke. 


Copies of the following are attached hereto for the purpose of this 


appeal, and inserted as part of the Joint Appendix: 
1. Order of the Hon. Harold P. Burke dated June 6th, 1975 and 
filed June 9th, 1975. No. 15 on Index for Record. 
2. Notice of Appeal dated June 23rd, 1975 and filed June 25th, 1975. 
No. 16 on Index for Record. 
Reply Affidavit and Notice of Cross-Motion filed March 10th, 
No. 13 on Index for Record. 
4. Chbjections to defendants and Plaintiff-Intervenor's Cross -Motio 


filed March 10th, 1975. No. 14 on Index for Record. 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


DONALD E. LEWIS, 


Court of Appeals 
Plaintiff-Appellee, Docket #75-7349 


S. t.. &S. ENC., United States Distric 
LEON E. LEWIS, SR., Court 


ALAN E. LEWIS, Docket #Civ. 1973-39 
LEON E., LEWIS, JR., 
RICHARD E, LEWIS, SR., 


Defendants -Appellants. 


LEWIS GENERAL TIRES, INC., 
Plaintiff-Intervenor, 
-VS- 


DONALD E. LEWIS, 
Defendant. 


INDEX FOR RECORD 
ORIGINAL COMPLAINT Filed: August 6th, 1973 


ANSWER AND DEFENDANT'S 
COUNTERCLAIMS: Filed: August 30th, 1973 


DEFENDANTS' INTERROGATORIES: Filed: August 30th, 1973 
REPLY TO COUNTERCLAIMS: Filed: Sept. 24th, 1973 


MOTION FOR ORDER OF LEWIS 
GENERAL TIRES, INC. TO INTERVENE 
AND TO ANSWER INTERROGATORIES: Filed: October 24th, 1973 


KAUFMAN, KENNING, TYLE, 

PAULEY, BAKER & D' AMANDA 
ATTORNEYS AT LAW ANSWERS TO INTERROGATORIES: Filed: November 12th, 1973 
43 EXCHANGE STREET 

ROCHESTER, NEW YORK 


14ets 


OBJECTIONS TO DEFENDANTS' MOTION 
TO DISMISS: dd: ec. 8th 


Q73 | 
| 

ORDER PERMITTING LEWIS GENERAL 

TIRES, INC. TO INTERVENE: -d: March 8th, 1974 

COMPLAINT AND EXHIBITS OF LEWIS 

GENERAL TIRES, INC. AS INTERVENQOR: -d: Sept. 14th, 1974 


ANSWER OF DEFENDANT, DONALD E, 
LEWIS TO COMPLAINT OF LEWIS 
GENERAL TIRES, INC. AS INTERVENOR: ras ~ at 1974 


ANSWERING AFFIDAVIT: *; Sept. 20th, 1974 
| 
| 


Il, a 
NOTICE OF MOTION TO STRIKE ANSWER: 2d: Feb. 21st, 1974 | 


REPLY AFFIDAVIT AND NOTICE OF | 
CROSS-MOTION: ‘d: Maren 10th, 1975 


ORJECTIONS TO DEFENDANTS AND 
PLAINTIFF-INTERVENOR'S CROSS- 
MOTION: >d: N h 10th, 1975 


ORDER OF HON. HAROLD P. BURKE 
DATED JUNE 6th, 1975: -d: June 9th, 1975 


NOTICE OF APPEAL DATED JUNE 23rd, 


1975: Filed: June 25th, 


DATED: July 15th, 1975. 


tespectfully submitted, 


Charles B. Kenning, Esq. Nike ar 

KAUFMAN, KENNING, TY , PAULEY, 

BAKER & D'AMANDA 

Attorneys for Defendants -Appellants 

S.L.& E.Inc., Lincoln First Bank of 

Rochester, Executor u/w Leon F, 

Lewis, Sr., Alan E. Lewis, Richard E. 
reeks Menai h evi Lewis, Sr. and Lewis General Tires, In¢. 
PAULEY, BAKER noall Plaintiff-Intervenor 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


TT 


DONALD E. LEWIS, 
Plaintiff 
-~ vs - CIVIL 1973-396 
S. L. & BE. INC., et al, 
Defendants 
aceite Ca 
LEWIS GENERAL TIRES, INC., 
Plaintiff-Intervenor 
~vs- 
DONALD E. LEWIS, 


Defendant 


Charles 8B. Kenning 

45 Exchange Street 

Rochester, N.Y. 14514 

Attorney for defendants in original action 
and for Lewis General Tires Inc. 


Sheldon P. Weitzman 

502 Lincoln Building 
Cleveland, Ohio 44114 
Attorney for Donald E. Lewis 


By order dated March 6, 1974, in the exercise 


of discretion, Lewis General Tires Inc. was permitted to 


intervene. 
Lewis General Tires Inc. on September 19, 1974 


°..2a a complaint against Donald E. Lewis, the plaintiff 


a 


in the original action, Donald & Lewis on September 27, 


1974 filed his answer to the complaint of Lewis Generai 
Tires Inc. 

By motion filed February 6, 1975, Donald E. Lewis, 
plaintiff in the original action, moved to strike the answer 
of Richard B. Lewis Sr., filed in the original action, on 
* the ground that Richard E. Lewis Sr. failed to appear for 
examination at the time and place set forth in plaintiff's 
rotice for the taking of the deposition <f Richard EB. Lewis 
Sr. The motion was brought on for argument on March 10, 

1975 by a notice of motion filed February 21, 1975. 

By notice of cross motion filed March 10, 1975, 
and returnable March 10, 1975, Charles B. Kenning, on behalf 
of all of the defendants in the original action and on behalf 
of Lewis General Tires Inc., intervenor, moved to dismiss the 
complaint in the original action a:1 for summary judgment on 
grounds set forth in the notice of cross motion, and in the 
alternative to stay all further proceedings by the plaintiff, 
Donald E. Lewis, in this court and in any other court, until 
such time as the issues in dispute between all the parties, 
by reason of an agreement of June 25, 1962, are submitted 
to binding arbitration and determined, and for an order 


fixing time for further depositions. 


- agreement dated June 25, 1962, was denied. That apolication 


cigs | 
Donala@ BE. Lewis on March 10, 1975 filed objections to 
the cross motion filed by Charles B. kenning referred to above. 
By order of this counts dated March 6, 1974, referred 

to above, the application of the defendants in the original 
action for an order that Donald 5. Lewis be required to submit 


to binding arbitration in accordance with a stockholders 


now included in the cross motion filed by Charles B. Kenning 
on Match 10, 1975 referred to above, is again denied. , 
The answer of Richard EB. Lewis Sr. *s stricken, 
unless Richard 5. Lewis Sr. shall appear at the offices of 
Wickins, Ashnault, Schasfer & Maloy, 100 Times Square Building, 
Rochester, New York, at 1:00 P.M. on June 27, 1975, or at such 


other time and place as may be mutually agreed upon, for ths 


taking of the oral deposition of Richard ©. Lewis, Sr., acvording 
to the notice of deposition heretofore served upon Richard? E- 
Lewis Sr. originally scheduled for December 198, 1974. 

The cross motion of Charles 8. Kenning filed 
March 10, 1975 is in all respacts denied. 

ALL OF TH2 ABOVE IS SO ORDERED. No costs or 


attorneys fees. 


HAROLD P. BURKS 
United States District Judge 


June Zz , 1975. 


KAUFMAN, KENNING, TYLE 
PAULEY, BAKER & D' AMANDA 
ATTORNEYS AT LAW 
43 © XCHANGE STREFT 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


nen 


DONALD E, LEWIS, 
Plaintiff, 
-vVs- 


S.L. & E. INC., LEONE. LEWIS, SR., 
ALAN E. LEWIS, LEON E. LEWIS, JR. 
& RICHARD E. LEWIS, SR., 
NOTICE OF 
Defendants. CROSS MOTION 


eS en 


LEWIS GENERAL TIRES, INC., Civ. 1973-396 
Plaintiff-Intervenor 
-vs- 


DONALD E. LEWIS, 


SIR: 


PLEASE TAKE NOTICE, that upon the Reply Affidavit of Charles B. 


Kenning, sworn to the 25th day of February, 1975 and the Exhibits attached | 


thereto, and upon all other proceedings herein, the undersigned will make 
a Cross-Motion in the United States District Court, at the United States 
Courthouse, 100 State Street, Rochester, New York, on March 10th, 1975, 
at 10:00 o'clock in the forenoon of that day, or as soon thereafter as couns 
can be made for an Order directing as follows: 
A. That the application of the plaintiff, Donald E. Lewis be denied. 
B. That the plaintiff, Donald E. Lewis's Complaint be dismissed and 


that Summary Judgment be granted to the defendants on the following grou 


' 
KAUFMAN, KENNING, TyYLe 


PAULEY, BAKER & D’' AMANDA 
ATTORNEYS AT LAW 
453 EXCHANGE STREET 

ROCHESTER, NEW YORK 
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(1) That the plaintiff, Donald E. Lewis, heretofore on two oc- 
casions hag failed to appear for duly noticed Examinations before Trial. 

(2) That the plaintiff, Donald FE. Le: is has failed to comply 
with the Order of the Hon. Harold P, Burke, dated November 14th, 1974 and 
the plaintiff, Donald E. Lewis, has failed to serve a duly signed copy of the | 
deposition which was taken on November 14th, 1974, 

(3) That the action of the plaintiff, Donald E. Lewis, be dis- 
missed on the ground that it is premature and is subject to binding arbitra- | 
tlon, as required by the Agreement of June 25th, 1962, and pursuant to Sec, | 
7501 of the C. P. L. R. 

Cc. That in the alternative, all further proceedings by the plaintiff, 


Donald E. Lewis, be stayed in this Court, or any other Court, until such 


time as the issues in dispute between and among all the parties hereto by 


reason of the Agreement of June 25th, 1962, are subrnitted to binding arbitr 
tion and determined. 

D. That if further depositions are to be taken, that the next deposi 
tion be taken of the defendant, Alan E. Lewis, at Deerfield Beach, Florida, 
the residence of Alan E. Lewis. 

E. That the Plaintif/ -Intervenor, Lewis General Tires, Inc., have 
an order of the Court directing that the pliintiff, Donald E. Lewis forthwith 
transfer his stock inS. L. & E. Inc. to Lewis General Tires, Inc., subject 
to the provisions of the Agreement of June 25th, 1962. 


F, That Lewis General Tires, Inc., S. Le. & E. Inc., Leon F, 


Qu 


Lewis, Sr., Richard E. Lewis, Sr. and Alan E. Lewis, have such other 


further and different relief as to the Court may appear just and proper, to 


gether with costs and disbursements. 


DATED: February 28th, 1975. 
Yours, etc. 


KAUFMAN, KENNING, TYLE, PAULEY 
BAKER & D'AMANDA 

Attorneys for S.L.& E.Inc., Leon E. 
Lewis, Sr., Alan E. Lewis, Richard EB 
Lewis, Sr. & Lewis General Tires, Inc 
Office & P.O. Address 

1008 Times Square Bidg. 

Rochester, New York 14614 


TO: 

SHELDON P. WEITZMAN, ESQ, 
Attorney for Donald E. Lewis 
Office & P.O. Address 

502 Lincoln Building 

Cleveland, Ohio 44114 


KAUFMAN, KENNING, TYLe 
PAULEY, BAKER & D' AMADA 
ATTORNEYS AT LAW 
43 EXCHANGE STREET 
ROCHESTER. NEW YORK 


‘46a 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


pe enseneenrcteenneneenee 


DONALD E, LEWIS, 
Plaintiff, 
-vVs - 


S. L. & E. Inc., LEONE. LEWIS, SR., 
ALAN E, LEWIS, LEON E,. LEWIS, JR. 
AND RICHARD E. LEWIS, SR., 
Defendants. 
SS RS ere RTE are EIA eS Ie, OE 
LEWIS GENERAL TIRES, INC., Civ. 1973-396 


REPLY AFFIDAV 


Plaintiff-Intervenor, 
“Vs — 


DONALD E. LEWIS, 
Defendant. 
SES Se ae ee ee Eke eee eee, Se 
STATE OF NEW YORK ) 
COUNTY OF MONROE )SS, 
CHARLES B. KENNING, being duly sworn, deposes and Says tha 


he is an attorney duly licensed to practice in the State of New York, is a 


member of the law firm of Kaufman, Kenning, Tyle, Pauley, Baker & D'Am&™ 


with offices at 1008 Times Square Bldg., 45 Exchange Street, City of Roc 
ester, County of Monroe and State of New York, and that he is the attor 
for S. L. & E. Inc., Leon E. Lewis, Sr., Alan E. Lewis, Richard E. 


Lewis, Sr., and Lewis Weneral Tires, Inc., Plaintiff-Intervenor. 
KAUFMAN, KENNING, TYLe 
Stisshiaii- Wiiiaaiiriias That this Affidavit is being made in Reply to the Notice of Motion 


ATTORNEYS AT LAW 


43 EXCHANGE STREET dated 2/19/75, which was made returnable on March 1 lth, 1975. 
ROCHESTER, NEW YORK 


14614 


ATTORNEYS AT LAW 
43 EXCHANGE STREET 


ROCHESTER. NEW YORK 


The plaintiff, Donald E. Lewis, was examined pursuant to an Order 
of this Court dated November 14th, 1974, as was Leon E. Lewis, Sr., one of 
the de‘endants, who is the father of the plaintiff, Donald FE. Lewis; that the 


testimony of Leon E. Lewis, Sr. was taken for the purpose of preserving his 


testimony, since he is now eighty-six (86) years of age, and is presently in 


| St. Mary's Hospital Rochester, New York; that the reason it was necessary 


to secure an Order of the Court to take the deposition of Donald E. Lewis, 
was the fact that on two prior occasions Donald E. Lewis Did not appear for 


an Examination before Trial, pursuant to Notices that were forwarded to his 


attorney, Sheldon P. Weitzman, Fsq. Thata copy of that Order is attached 


| hereto, made a part hereof and marked EXHIBIT A. 


That at the time the Order was returnable before the Hon. Harold P. 
Burke, your deponent appeared in behalf of S. L. & E. Ine. » Leon E. Lewis, 


Sr., Alan FE, Lewis, Richard ©. Lewis, Sr. and Lewis General Tires, Inc., 


| as Plaintiff-Intervenor, and Anthony A. Gedos, Fsq., appeared in behalf o 


the plaintiff, Donal E. Lewis. 
That attached hereto, made a part hereof, and marked EXHIBIT B 
is a copy of the Shareholders’ Agreement dated June 25th, 1962; that the dis- 


pute herein has arisen, ani said dispute by the Agreement is subject to arbi- 


; tration, as provided in Section 750% of the C.P.L.R. That at about the time 


; the Agreement of June 25th, 1962, the defendant, Leon F. Lewis, Sr. gave 


a gift of fifteen (15) shares of the stock of the defendant, S. L. & F. Inc. to 


each of his six children, one of whom ts the plaintiff, Donald FE, Lewis, and 


a 


KAUFMAN, KENNING, TYLE. H 
PAULEY, BAKER aD AMANDA 
ATTORNEYS AT LAW 
45 EXCHANGE STREET 
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thereafter, a gift tax return was duly filed by Leon F. Lewis, Sr., wherein 
the value of the fifteen (15) shares of the stock given to Donald FE. Lewis wag 
indicated to be the sum of Ten Thousand Dollars ($10, 000. 00). 


That at the Examination before Trial of Donald E. Lewis on Novembe 


14th, 1974, the major complaint of Donald E. Lewis was the allegation that 


Lewis General Tires, Inc. was not charged a sufficient amount of rent by the 
defendant, S. L. & E. Inc. from 1962 to 1972. That the only major asset 

of S. L. & E. Inc. is the parcel of land at the corner of East Avenue and 
Pitkin Street, In the City of Rochester, New York, known as 260 East Avenue 
and that property was subject to a Lease which was duly signed by Leon E. 
Lewis, Sr. and Alan F. Lewis, as officers of S. L. & F. Ine. and Lewis 
General Tires, Inc., which Lease was in full force and effect on June 25th, 
1962, at which time, Donald F. Lewis became a gratuitous donee of fifteen 
(15) shares of S. L. & E. Inc.; that a copy of said Lease is attached hereto 
made a part hereof and marked EXHIBIT C, 

That at the time the Lease was entered into and at the time the 
Agreement of June 25th, 1962 was entered into, the defendants, Leon E. 
Lewis, Sr. and Alan E, Lewis were the principal officers of both S,L.& F. 
Inc. and Lewis General Tires, Inc., and the defendants, Richard E. Lewis 
and Leon E. Lewis, Jr. were both minority stockholders of Lewis General 
Tires, Inc. and 5S. L. & E. Ine, 

That at the time Anthony A. Gedos, Eaq. appeared in Court In 


connection with the Motion to Take the Deposition of Donald E. Lewis, 


KAUFMAN, KENNING, TYLE, 
PAULEY, BAKER @D' AMANDA 
ATTORNEYS AT LAW 
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Anthony A, Gedos, F'sq. did not oppose the application for the Order and 


was understood that only the deposition of Donald E. Lewis and Leon E, 


Lewis, Sr. would be taken at Rochester, New York, and that all o‘her dep 


sitions would be taken subject to further Order of the court, and if other 


depositions were necessary, 


that the next deposition to be taken would be 


that of Alan F, Lewis, since he was an active officer of Lewis General Tir 


Inc. at the time the Lease was entered into, # copy of which Lease is desig 


nated as EXHIBIT C, and also at the time the Stockholders! Agreement was 


entered into, which is designated as EXHIBIT B. That Alan E. Lewis now 


resides at Deerfield Beach, Florida and lf further depositions are to be 


taken, the deposition of Aian E, Lewis should be taken at Deerfield Beach, 


Florida, pursuant to Order of thia Court. 


That there are further objections to the app ication which has been 


made by Sheldon P, Weltzman, Esq., namely, that the examination of 


Donald FE, Lewis has not been completed, in that a signed copy of the trans ~ 


cript of said examination has not been furnished by Donald F. Lewis or his 


attorney, Sheldon P. Weitzman, Eaq., in spite of the fact that Sheldon P, 


Weitzman, Esq. refused to walve the signing of the deposition of Donald FE, 


Lewis, and attached hereto, made a part hereof and marked EXHIBIT D 
Riad ih. tS 


is a copy of Page 7 of the unsigned tranacript of part of the testimony given 


by Donald F. Lewis on November ]4th, 1974, which clearly shows that 


Sheldon P, Weitzman, Esq. has not complied with his own requirement that 


the deposition herein be signed, 


KAUFMAN, KENNING, TYLE. 
PAULEY, BAKER & D' AMANDA 
ATTORNEYS AT LAW 
45 EXCHANGE STREET 
ROCHESTER. NEW YORK 


‘4614 


That the action herein brought by Donald F, Lewis, has been chaz 


acterized as a class action or stockholders' derivative suit, but in fact, 
Donald E. Lewis represents no one other than himself, since his sister, Ca 


Rankin, has 3zold and transferred her stock pursuant to the Agreement of 


June 25th, 1962, and his Sister, Margaret Mead, has also sold and trans - 


ferred her stock pursuant to the Agreement of June 25th, 1962, in the same 


manner that Alan E. Lewis sold and transferred his stock, pursuant to the 


Agreement of June 25th, 1962, and there are no other stockholders who 


Donald E. Lewis represents, other than himself. 


That your deponent knows of his own knowledge that Lewis Genera 


Tires, Inc. has attempted to comply with the Agreement of June 25th, 1962, By 


and has purchased the stock of all shareholders of S, L,. & E. Inc., who 


were not shareholders of stock of Lewis General Tires, Inc. on June 25th, 


1972; that your deponent has written to Sheldon P, Weitzman, Esq. and to 


Donald E.Lewis, as has Richard E, Lewis, Sr. P individually and as presi- 


dent of Lewis General Tires, Inc., and has requested that Donald E. Lewis 


subrait the dispute herein to arbitration, as provided for in the Agreement 


of June 25th, 1962, and as required by Sect!on 7501 of the C.P.L.R., but 


both Donald F. Lewis and Sheldon P, Weitzman, Esq., his attorney, have 


affirmatively refused to either transfer the stock of S. L. & FE. Inc. stand- 


ing In the name of Donald F. Lewis, or to submit to arbitration, as expressl} 


provided for in the Agreement of June 25th, 1962, 


WHEREFORE, your deponent respectfully prays for an Order of 


-5- 
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the Court directing as follows: 


A. That the application of the plaintiff, Donald E. Lewis be denied 
B. That the plaintiff, Donald E. Lewis's Complaint be dismissed a 
that Summary Judgment be granted to the defendants on the following groung 
(1) That the plaintiff, Donald FE. Lewis, heretofore on two oc- 
casions, has failed to appear for duly noticed Examinations before Trial. 

(2) That the plaintiff, Donald E. Lewis, hus falled to comply 
with the Order of the Hon. Harold P. Burke, dated November l4th, 1974, oil 
the plaintiff, Donald FE. Lewis, has failed to serve a duly signed copy of the 
deposition which was taken on November 14th, 1974. 

(3) That the action of the plaintiff, Donald E. Lewis, be dismiss 
on the ground that it is premature and is subject to binding arbitration, as 
required by the Agreement of June 25th, 1962, and pursuant to Section 7501 
ofthe C. P. L. R. 

C. That in the alternative, all further proceedings by the plaintiff, 
Donald E. Lewis, be stayed in this Court, or any other Court, until such 
time as the issues in dispute between and among all the parties hereto by 
reason of the Agreement of June 25th, 1962, are submitted to binding arbitra 
tion and determined. 

D. That if further depositions are to be taken, that the next panies 


tion be take 4 of the de’=ndant, Alan F, Lewis, at Deerfield Beach, Fiorida, 


the residence of Alan E. Lewis. 
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F. That the Plaintiff-I-tervenor, Lewis General Tires, Inc., have 


an Order of the Court directing that the plaintiff, Donald E. Lewls, forth- 


with transfer his stock in S, L. & E. Inc. to Lewis General Tires, Inc., sub 
ject to the provisions of the Agreement of June 25th, 1962. 

F. That Lewis General Tires,Inc., S. L. & E. Inc., Leon E, 
Lewis, Sr., Richard E. Lewis, Sr. and Alan E. Lewis, have such other 
further and different relief as to the Court may appear just and proper, to- 


gether with costs and disbursements. 


CHARLES B, KENNING 


SWORN TO before me this 
25th day of February, 1975. 
CEAL M. STONE 


NOTARY PUBLIC 


KAUFMAN, KENNING, TYLE, 
PAULEY, BAKER & D' AMANDA 
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UNITED STATES DISTRICT COURT 


| WESTERN DISTRICT OF NEW YORK 


_DONALD E. LEWS, 


18123 Scottsdale Blvd., Cleveland, Ohio, 

on his own behalf and on behalf of all other share- 
holders similarly situated of S.L.& E.Inc., and in 
the right of S.L.& E.Inc., 


Plaintiff, 


S.L. & E. Inc. 
260 East Avenue, Rochester, N.Y., a corporation, 
Defendant, - 
and ORDER 


LEON E. LEWIS, SR., Civ. 1973-396 
145 Inglewood Drive, Rochester, N.Y. 


Defendant, 
and 


ALAN E. LEWIS, 
1100 S.E. 16th St., Deerfield Beach, Florida, 


Defendant, 
and 


LEON E. LEWIS, JR. 
132 Hollybrook Drive 
Penfield, New York, 
Defendant, 
and 


RICHARD E. LEWIS, SR. 
75 Pickwick Drive, Brighton, New York, 
Defendant. 


LEWIS GENERAL TIRES, INC., 
3876 W. Henrietta Rd. (Tov. of Henrietta) 
Rochester, New York .4623, 
Plaintiff-Intervenor, 
-vs- 
DONALD E. LEWIS 
18123 Scottsdale Blvd., Cleveland, Ohio 
Defen:= at 


ZAUPMAN, KENNING. TYLE 


BWEAULEY, BAKER e O' AMANDA 


| the deposition of the plaintiff, Donald E. Lewis, and the deposition of Leon E. 


ATTORNEYS A. LAW 
49 EACHANGE STAEET 
OCHESTER, NCW YORK 


tage 


The plaintiff, Donald E. Lewis, having e a Motion in this Courtf 


‘held in and for the Western District of New York, at the United States Court- 


; house, 100 State Street, City of Rochester, County of Monroe and State of New 


York, returnable on the 23rd day of Sept ember, 1974, for the ciaebiiiies st oan’ 
a date for a discovery herein, and the plaintiff having appeared by Sheldon a 
Weiczmen, Esq., .nthony Geddes, Esq., of ‘iiatialak in favor of said scan 
tion, and thé defendants, S. L. & E. Inc., LeonE. Lewis, Sr., Alan E. Lew 
Richard E,Lewis, Sr., and Lewis General Tires, Inc., as pisintift-intervenor 
having appeared by Kaufman, Kennirg, ‘yle, Pauley, Boker & eieeien Charle 
B. Kenning, Esq., of counsel, also in favor of of said application, and upon the 


Notice to Take the Deposition Upon Oral Examination of Donald EL Lewis, 


| dated November 26th, 1973, served on Sheldon P. Weitzman, Hens: wise 


Notice appears to be the first Notice for a Deposition to have been served . 
herein, and Charles B. Kenning, Esq. having advised the Court that the Exam 
ination of Donald E. Lewis having been scheduled by his office on two prior 
occasions, 2nd having informed |: Court thut it was desirable to take the 


deposition of Leon E. Lewis, Sr. «.. preserve nis testimony, since the said 


Leon E. Lewis, ©». is eighty-six (85) years of age, and that the said Leon E. ° 


Lewis‘Sr. 's testimony could be taken immediately following the deposition of 


j the plaintiff, Donald E. Lewis, and that the examination of other parties whic 4 


| may be deemed necessary could be scheduled upon the completion of taking of 


AUFMAM, KENNING, Tyte, |] 
sULTY, BA<ER @ D' AMANDA 
ATTORNEYS AT Law 
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tagia” 


Lewis, Sr., and Anthony Geddes, Esq. having agreed to this procedure, and 


upon the Notice of Examination before Trial dated November 26th, 1973, and 


. upon the pleadings and all other proceedings herein, it is 


ORDERED, that Donald E. Lewis shall and he sna is directed 
to appear at the office of Kaufman, Kenning, Tyle, Pauley, Baker & D'Amanda 
at 1008 Times Square Bldg., 45 Exchange Street, Rochester, New York, on 
the 14th day of November, 1974 at 2:00 o'clock P.M., for the yarpose of 
taking his deposition, pursuant to the Notice herein dated November 26th, ad 
and at that time the said Donald E. Lewis shall produce all records relat i ing 
to the stock of S. L. & E. Inc. in his possession or under his control, includ 
ing all records of the transfer of said stock to any member of his tamily; if 
any, in accordance with the Shareholders' Agreement herein, and it is furthe 


ORDERED, that upon completion of the examination of Donald ; 


Lewis, as plaintiff, the deposition of Leon E. Lewis, Sr. shall then be taker 


by Sheldon P. Weitzman, Esq. on all matters relating to the Complaint of 


the plaintiff herein, and it is further 

ORDERED, that upon completion of the taking of the heneaibieell of 
Donald E. Lewis, as plaintiff, and Leon E. Lewis, Sr., as defendant, that 
thereafter the attorney for the plaintiff may serve a proper Notice or apply 
for a further Order of this Court to take the pete of any other pasting 
the action herein, and it is further 


ORDERED, that the application in so far as it is granted herein 


<AUFHAN, KENNING, TYLE, 

7AULEY, BAKER @ D' AMANDA 
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shall be without costs to any party. 


Dated: November ase , 1974. , 7 <—~ ee ul 
| Cs ; 3 cwt ieee ee 


United States District Gans Judge 


—————— 
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COPY OF STOCKHOLDERS'S AGREEMENT DATED 6/25/62 


TEWART, SCHANTZ, 


KENNING & CLAPP 
ATTORNEYS AT LAW 
TIMES SQUARE BLOG. 
5S ExCHANGE STREET 
Rocwester 14,N. ¥Y. 


AGREEMENT 


THIS AGREEMENT, made and entered into the 25th day of 
, 1962, by and between ALAN E, LEWIS, residing at 3632 
East Avenue, Rochester 18, New York, RICHARD E, LEWIS, residing at 


75 Pickwick Drive, Rochester 18, New York, LEON E, LEWIS, JR., resid- 


ing at 1584 Scribner Road, Penfield, New York, DONALD E, LEWIS, resid~ 


ing at 2641 Bishop Road, Wickliffe, Ohio, CAROL RANKIN, residing at 
So. Myrtle Beach, South Carolina, and MARGARET MEAD, residing at 38 
Del Rio Drive, Rochester 18, New York, hereinafter collectively sometimes 
referred to as the Stockholders. 

WITNESSE TH: 

WHEREAS, the parties hereto now own Stock of 8. L. & E. INC.], 
a corporation organized and existing under the laws of the State of New York 
as follows: 

NAME NUMBER OF SHARES 

ALAN E, LEWIS 15 
RICHARD E, LEWIS 15 
LEON E, LEWIS, JR. 15 
DONALD E, LEWIS 15 
CA’ +s. RANKIN 15 


MARL PET MEAD 15 


TOTAL 90 
WHEREAS, the parties hereto desire to promote their mutual 
interests and the interests of the corporation by imposing certain restrict- 
ions and obligations on themselves and on the shares of stock of the corpor- 


ation including the stock now issued and all stock of said co. poration which 


may hereafter be issued to the partie: hereto. 
at 


TEWART, SCHANTZ, 
MKENNING & CLAPP 
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NOW, THEREFORE, in consideration of the mutual covenants 
herein contained, the parties hereto agree as follows: 


1, NO TRANSFER WITHOUT CONSENT OF ALL PARTIES 
TO THIS AGREEMENT, 


No Stockholder shall encumber or dispose of all or any part 
of his or her stock in the corporation now owned or hereafter acquired by 
him or her without the written consent of the other Stockholders who then 


own stock in accordance with this Agreement. In the event that stock is sold 


or transferred with tue consent of the parties to this Agreement, further 


‘sale or transfer shall in such event be only with the consent of such parties 


who shal!’ continue to own stock in the corporation after such sale or trans- 
fer to which there is a consent shall have been completed, 

2. TRANSFER TO MEMBERS OF FAi4‘:.Y. Any Stock- 
holder, notwithstanding other provisions in this Agr..em--nt, may transfer 
all or part of his stock by gift to or for the benefit of himself, his wife, or 
other members of his family. In such case, the transferees shall receive 
and hold such stock subject to the terms of this Agreement and to the obliga- 


tions hereuncer of the transferor, and there shall be no further transfer of 


| such stock except by gift between members of such family or except in ac- 


cordance with the other terms of this Agreement. 
3. PURCHASE OF STOCK BY LEWIS GENERAL TIRES, INC, 
The parties :2reto who are not owners of stock in LEWIS 
GENERAL TIRES, INC. on the 1st day of June, 1972, shall within thirty (30) 
days from that date, sell and transfer their stock inS, L. & ™. INC., to 


LEWIS GENERAL TIRES, INC., and LEWIS GENERAJ TIRES, INC. shall 


} buy such stock at a price equal to the book value of the stock on ‘une Ist, 


1972, The purchase price from LEWIS GENERAL TIRES, INC. shall be 


paid in forty (40) equal quarterly principal installments commencing the Ist 


-2- 


sTEWART, SCHANTZ, 
KENNING & CLAPP 
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‘September, 1972, plus accrued interest at the rate of six percentum 
(6%) per annum, based on unpaid balances and a like amount of principal 


plus accrued interest shall be paid on the Ist day of each quarter thereafter 


until paid in full, with the privilege of prepayment without penalty to LEWIS 


GENERAL TIRES, INC. on any installment date, in full or in part, so long 
as such prepayment shall be applied to the principal payment having the.long- 
est maturity then outstanding. On the date of transfer of such stock as here- 
inafter provided, LEWIS GENERAL TIRES, INC. will execute and deliver 

its promissary note in a sum equal to the book value of the stock of S. L. & 
E, INC. so purchased, or the purchase price agreed on by a certificate of 
agreed value, and such note shall bear interest thereon at the rate of six 

per cent (6%) per annum as aforesaid. 

4, PLEDGE AS SECURITY. As security for the payment 
of the shares of stock purchased by LEWIS GENERAL TIRES, INC. the en- 
tire number of shares so purchased shall be pledged with the party trans- 
ferring such stock to secure the full payment of the purchase price and inter- 
est thereon, Upon default by LEWIS GENERAL TIRES, INC, in paying any 
installment due on the note given as payment for said stock, the party hold- 
ing such note, at his or her option and after notice as hereinafter provided, 
may jeclare the entire unpaid balance of the note which shall be in default, 
immediately due and payable. The party holding the note of LEWIS GENERA 
TIRES, INC,, after thirty (30) days from the date of default, shall serve 
upon LEWIS GENERAL TIRES, INC. by certified mail, a notice advising of 
the default and giving LEWIS GENERAL TIRES, INC. ten (10) days from the 
date of service of such notice to cure said default. Upon failure of LEWIS 
GENERAL TIRES, INC, to cure the default, the holder of the note shall be 
authorized to sell that proportion of the pledged stock held by him or her 


which is not paid for, and immediately thereafter deliver to LEWIS GENERA 


af « 
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TIRES, INC, that proportion of the stock for which the said party his or her 
executors, adn.inistrators or assigns, have been fully paid. In determining 
said proportions, the ratio shall be the same as the amoun.: paid by LEWIS 
GENERAL TIRES, INC. in relation to the total amount of the note given in 
payment, The party who is the holder of such note, his or her exe: utors, 
administrators or assigns, is authorized to sell the proportion not paid for 
at public or private sale, and to apply the net proceeds after deducting all 


expenses of sale, including reasonable attorney's fees, to the payment of the 


balance due ‘on said note, the surplus, if any, after the application of such 


proceeds, to be returned to LEWIS GENERAL TIRES, INC., but LEWIS 
GENERAL TIRES, INC. in the event of such default, shall be liable for any 
deficiency after sale, if any. 

5. BOOK VALUE, Whenever in this Agreement the ter 
“book value" is used, it shall mean the book » lue of the stock of the corpor- 
ation as of the applicable date, as determined by the accountant or account- 
ing firm then servicing the corporation, and such determination when made, 
certified and delivered to the corporation, shall be binding upon the corpora- 
tion and upon all parties bound by the terms of this Agreement. Such deter- 
mination shall be made in accordance with sound accounting practice applied 
on a consistent basis and the following shall be observed: 

(a) Allowance for good will, trade name and any similar 
intangible asset shall be the sum of One Hundred 
Dollars ($100, 00), 

(b) The real property vaJue for land and buildings owned 
by the corporation shall be established by the mesne 
of two appraisers who shall be M.I.A. appraisers an 
one shall be selected by the party selling his or her 
stock pursuant to Paragraph 3 hereof and the other 
shaJl be selected by LEWIS GENERAL TIRES, INC, 
All accounts payable shall be taken at the face amoun 


and all accounts receivable shall be taken at the face 
amount thereof, 


(d) Raw materials, supplies and inventory of merchandise 
shall be computed at cost, or market value, whichever 
is lower. 


All machinery, trucks, fixtures, tools, gauges and at- 
tachments, and equipment shall be taken at book value as 
such appears on the books of the respective corporation. 


All unpaid and accrued taxes shall be deducted as liab- 
ilities plus provision for estimated Federal and State 

Income Tax and New York State franchise taxes for the 
period since the close of the last fiscal year to the end 
of the month preceding the applicable date. 


Notwithstanding the foregoing the Stockholders may at any time 
fix the agreed value of the stock of the corporation by a certificate of agreed 


value of the stock of the corporation, signed by each stockholder and filed 


with the corporation. If at any time, when it becomes necessary to deter- 
mine the book value of the stock of the corporation, a certificate of agreed 
value is in existence and such certificate of agreed value is dated less than 
one (1) year before the date as of which the book value is to be determined, 


then the agreed value set forth in such certificate shall be conclusive as to 


book va.ue and shall be accepted as the book value as of the date on which 
book value is to be determined, and no accountant's determination of book 
value shall be required or made. In no event, shall a certificate of agreed 

value be effective unless signed by the Stockholders. The Stockholders may 
at any time execute a new certificate of agreed value which shall automaticall 
replace all prior ccrtificates of agreed value, and in no event shall any but 
the last certificate of agreed value be effective, if at all, for the purposes 


herein specified, 


6. NECESSARY DOCUMENTS, If, under the terms of 
this Agreement, the stock of any Stockholder, or of any transferee who has 
received any stock in accordance with the provisions of Paragraph 2, is pur- | 


chased or retired, such Stockholder or transferee, or the legal representa- 
sTEWART, SCHANTZ, 
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| ary documents that may be reasonably required for accomplishing a complete 


: 
| 
| 


| transfer of such stock for the purpose of the purchase or retirement trans- 


action. 

7. NOTICE, . Whenever under this Agreement notice is 
required to be given, it sha'l be given in writing, and if such notice is served 
by registered mail, it shall be deemed to have been given on the date stich 
notice is posted, 

8. ENDORSEMENT ON STOCK CER TIFICATES, Upon 
the execution of this Agreement, the certificates of stock subject hereto 
shall be surrendered to the corporation and endorsed as follows: 

"The shares of stock represented by this Certificate are 
subject to, and are transferable only on compliance with an 
Agreement dated the 25th day of JUNE , 1962, be- 
tween ALAN E, LEWIS, RICHARD E, LEWIS, LEON E, 
LEW'S, JR., DONALD E, LEWIS, CAROL RANKIN and 
MAKGARET MEi.D, a copy of which is on file in the office 
of the Secretary of the Corporation", 
After endorsement, the certificates shall be returned to the Stockholders, 
who shall, subject to the terms of this Agreement, be entitled to exercise 
all rights of ownership of such stock. All stock of the corporation hereafter 
issued to any of the Stockholders shall bear the same endorsements, 

9. CONTROL, The Stockholders shall always vote 
their stock to provide for the following: 

(a) The Directors shall be LEON E. LEWIS, SR., 
ALAN E, LEWIS, RICHARD E, LEWIS, LEON E, LEWIS, JR., and such 
other party or parties as the parties hereto unanimously agree upon. 

(b) All corporate checks may be signed by the 
President and one other officer. 

(c) The consent of at least two of the parties to 


this Agreement who are then officers of LEWIS GENERAL TIRES, INC., 


shall be required with respect to the following: In paying dividends to the 


oh. 


KENNING & CLAPP 
ATTORNEYS AT LAW 

Times SQuarReE BLDG, 
5 ExcHance STREET 
ROCHESTER 14,N. ¥. 


ITEWART, SCHANTZ, 


Stockholders, determining the compensation of officers; leases; purchases 
and/or sales by the corporation other than in the normal course of business; 
borrowing money by the corporation; pledging of corporate assets by way of 
assignment, mortgage or otherwise. 

10, BENEFIT. This Agreement shall be binding upon 
and shall operate for the benefit of the Stockholders and their respective 
executors and administrators, shall be binding upon any transferee who has 
received any stock in accordance with the provisions of Paragraph 2, and th 
executor or'administrator of such transferee, and shall be binding upon any 
person to whom any of the stock of the Stockholders is transferred in viola- 
tion of the provisions of this Agreement, and the executor or administrator 
of such person. 

11, ARBITRATION, In the event of any dispute 
under this Agreement, such dispute shall be settled by arbitration in Roch- 
ester, New York, in accordance with the rules then obtaining of the America 
Arbitration Association, and judgment upou the award may be entered in any 
court having jurisdiction, 

IN WITNESS WHEREOF, the parties hereto have set their handg 
and seals the day and year first above written. 


a 


Leal A 


Alan E, Lewis 


Gabe a G 


ichard E, Lewis 
> 4 \\ 
theo. I 


‘al “43 Lewis a’ 


Tae. 
oe SAS CA 6.24 


oe * Donaid E. Lewis’ 
' ’ : (\. , ( (C en (-, hie 
stl a 
ie \- 4! ry" +4 \\ ‘f\ 9 
Mpreeret Mead 
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TEWART, SCHANTZ, 


In consideration of the mutual covenants herein contained and 


STATE OF NEW YORK ) 


COUNTY OF MONROE ) SS. 


On this 25th day of Tune ,» Nineteen Hundred 


and Sixty-Two, before m2 personally came ALAN E, LEWIS, to me person- 
ally known, who, being by me duly sworn, did depose and say that he reside 


in the Town of Pittsford, County of Monroe and State of New York; that he is 


the President of LEWIS GENERAL TIRES, INC., the corporation described 
in and which executed the above Instrument; that he kno..s the sel of said 

corporation; that the seal affixed to said Instrument is such corporate seal; 
that it was so affixed by order of the Board of Directors of said corporation; 


and that he signed his name thereto by like order. 


AN Re mers nn 
CATE LE MH OM SStAD RIT terNtS” 


Notary Puu.c 1a tie sinte ot New York 
MONKOE COUNTY. N.Y. : 
Coromisslon Expires March 30, w.C 3 


| for other good and valuable consideration, LEWIS.GENERAL TIRES, INC,, 
hereby agrees to be bound by the agreem nt between ALAN E, LEWS, 
RICHARD E. LEWIS, .Fu" E LEWS, JR., DONALD E, LEWIS, CAROL 
RANKIN and MARGARET. '!.AD, and to perform the covenants made on be- 
half of LEWIS GENERAL TIRES, INC. contained therein. 

i } ( ' ., 
a8 Benes LEWIS GENERAL TIRES, yy 

$ ss Lh pnw 2. PrinrA 

x ee BY: bind 7. LW 

t, | Alan E. Lewis, Presiden}. 
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COPY OF LEASE 
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Gay of February 


This Lease made the 2 


INC. 


hereinafter referred to as LANDLORD, and 


v , 


“ r 2 Be ie odie 
200 East Avenue, Rochester, New York 


© 


din GQ Bee 
’ 


- “tte . shel] . 4 - Sie ae arias ee , te 
LEWIS GENERAL TIRES, INC. 269 Bast Avenuc, Rochester, Mew York 
|; hereinafter jolntly, severally and collectively referred to as TENANT. 


and for no other purpose, for a term to commence Mar« 4 i; 196 , and to end on Febru 


AEPAIRS 

i 
ORDINANCES 
AND 
VIOLATIONS 


ENTAY 


INDEMNIry 
LANDLOP 


MOVING 
INJURY 
SURRENDER 


y 

i 

1 

NEGATIVE . 
COVENANTS 

' 

' 


t 


OBSTRUCTION 
SIGS 


FIRE CLAUSE 


EMINENT. 
DOMAIN: 
4 
if 
y} 
LEASE NOT 
IN EFFECT 
i 
i 


DEFAULTS | 


TEN DAY 
NOTICE 


THitnesseth, that the Laudlord hereby leases to the Tenant, and the Tenant hereby hires and takes 


from the Landlord LOO nos. 42 43, L?, 52, 53 end part of lots L3 and ke) 
of the Vineyard Tract 
in the building known as - 
‘256-264 Enst Avenue, & - 6 Winthrop Str-et and ert provert 
fronting the west si f Pitki +roet of SL, & E. TH 
‘i ta fronting on the west side of Pitkin {3 te oohd an’ 5 led by ihe Weeaat 


City of Rochester 
at services 


store and for 


thereto 


ary 28,19 6¢ 


m 


unless sooner terminated ag hereinafter provided, at the ANNUAL RENT of Fourteen Thousend 


Four Eundred Dollers (314,400.09). 


all payable in equal moothly instalments tn advance on the first day of each and every culendar month during said term, 
except the first instalment, which shall be paid upon the execution hereof. 

THE TENANT JOINTLY AND SEVERALLY COVENANTS 

FIRST.—That the ‘ »nant will pay the rent as above provided. 


SECOND.—That, throughout said term the Tenant will take good care of t' e demised premises, fixtures and appur- 
tenances, and all alterations, additions and improvements to either; make all repairs in and about the same necessary to 
preserve them in good order aod condition, which repairs shall be, in quality and class, equal to the original work; promptly 
pay the expense of such repairs; suffer no waste or injury; give prompt notice to the Landlord of any fire that may 
occur; execute and comply with all laws, rules, orders, ordinances and regulations at any time issued or in force (except 
those requiring structural alterations), applicable to the demised premises or to the Tenant's occupation thereof, of the 
Borough, City, County, State and Federal Governments, and of each and every department, ureau and official therecf, and 
of the New York Board of Fire Underwriters; permit at all times during usual business hours, the Landlord and repre 
sentatives of the Lundlord to enter the demised premises for the purpose of inspection, and to exhibit them for purposes 
of sale or rental; suffer the Landlord to make repairs and improvements to all parts of the bullding, and to com: ly wla 
all orders and requirement. of governmental authority applicab'e to said building o+ to any occupation thereof; surter rhe 
Landlord to erect, use, maini..in, repair and replace pipes and co iduits in the demiseu premises and to the floors above rod 
below ; forever indemnify and save harmless the Landlord for and against any and ail liability, penalties, damages, expenses 
and judgments arising from injury during sald term to person or property of any nature, occasioned wholly or tn part by 
any act or act omission or omissions of the Tenant, or of the employees, guests, agents, assigns ot undertenants of the 
Tenant and also for any matter or thing growing out of the orcupation of the demised premises or of the streets, sidewalks 
or vaults adjacent thereto; permit, during the six months next or or to the expiration of the term the usual notice “To Let” 
to be placed and to remain unmolested in a conspicuous place upon the exterior of the demised premises; repair, at or 
before the end of the term, all inju-y done by the luscall»*{on or removal of furniture and property ; and at the end of the 
term, to quit and surrender the demised premises with all alterations, additions and improvements in good order and 
condition. 


THIRD.—' uat the Teaant will not disfigure or deface avy part of the bullding, 
Su * as may he necessary to affix such trade fixtures as are herein consented to by 
obstruct, or permit the obstruction of the street or the sidewalk adjacent thereto; 
to be done upon the demised premises which will increase the rate of fire insurance upon the building or any of its con- 
tents, or be liable to cause structural injury to said buildiag; will not permit the accumulation of waste or refuse matter, 
and will not, without the written consent of the Landlord first obtained in each case, either sell, assign, mortgage or transfer 
this lease, uoderlet the d.mised premises or any part thereo* permit the same or any part thereof to be occupied by 
anybody other than the Tenant and the Tenant's employees, make any alterations in the demised premises, use the 
demised premises o| any part thereof for any purpose other than the one first above stipulated, or for any Purpose 
deemed extra hazardous on account of fire risk, nor in violation of any law or ordinance. That the Tenant will not obstruct 
or permit the obstruction of the light, halls, stairway or entrances to the building, and will not erect or Inserity any sign, 
signals or advertisements unless and until the style and location thereof have been spproved by the Landlord; and Lf any 
be erected or inscribed without such approvl, the Landlord may remove the same, 


or suffer the same to be done, except 
the Lardlord; the Tenant .will not 
will not do anything, or suffer anything 


IT IS MUTUALLY COVENANTED AND AGREED, THAT 


, 


FOURTH.—If through no fault or negligence of the Tenant the sald teased premises shall be partially darm.ged by frre, 
repairs shall be made by the Landlord and the rent, until such repairs shail be made, shall be apportioned in proportion ‘o the 
portion of tte premises which are still usable; in such case, if the damage shall be so extensive as to render said leased p° anises 
wholly unte tabie, the rent shall cease until such time as said Premises shall have been put in repair; but In the event of the 
total destruction of the building by fire or otherwise, through no fault or negligence of the Tenant, or in case the damage to the 
leased premises shall be so extensive that they cannot, in the Opinion of the Landlord, be repatred withia ninety days, or If the 
Landlord shall decide to rebuild, then the rent ll be pald only up to the time of such destruction or damage and all interest of 
the Tenant in the leased premises shall terminate, and this lease shall become vold from such time. In the event that any question 
shall arise between the Landlord and the Tenant as to whether or not eopeue shall have been made with reasonable despatch, due 
allowance shall be made for any delay which may ar 11 connection with the adjustment of the fire insurance loss, and for any 
delay arising out of what are commonly known as “lavor troubles.” No compensation or claim will be allowed by the Landiora by 
reason of inconvenience, annoyance or injury to busire>s arising from the necessity of repairing any portion of the bullding, 
however the necessity may occur. 


¥iFTH.—If the whole or any part of the prominne hereby demised shall be taken or condemned by any competent authority 
for any public use or purpose then the term here Y granted shail cease from the time when possession of th art so taken shall be 
required for such public purpose and without apportion nent of award, the Tenant hereby assigning to the milord all right and 
claim to any auch award, the current rent, however, tp such case to be apportioned. . 


SIXTH.—If, before the commencement of the term, the 
or take the benefit of any Insolvent act, or I( a Receiver or 7 
estate of the Tenant hereunder be transferred or pass to or 


“ant be adjudicated a bankrupt, or make a “general assignment,” 

@ be appointed for the Tenant's property, or if this lease or the 
v¥@ Upon any other person or corporation, or if the Tenant shall 
default in the performance of any agreement by the Tenant contained in aay other lease to the Tenart by the Landlord or by any 
corporation of which ar. officer of the Landlord is @ Director, thts lense shal pot at the option of the Landlord, be terminated 
and in that case, neither the Tenant nor anybody claiming under the Tenant shall entitled to go into possession of the demised 
premises. [f after the commencement of the term, any of the events mentioned above in this subdivision shall occur, or if Tenant 
shall make default in fulfilling any of the covenants of this lease, other than the covenants for the payment of rent or “additivnal 
rent’ or if the demised premises become vacant or deserted, the Landlord may give to the Tenant ten days’ notice of intention to 
end the term of this lease, and thereupon at the expiration of said ten days’ (if sald condit *n which was the basis of sald notice 
shall continue to exist) the term under this lease shall expire as fully and completely as if ih .t day were the date herein def nitety 
fixed for the expiration of the term and th Tenant will then Quit and surrender the demised premises to the Landiord, but the 
Tenant shall remain liable as hereinafter prov,..od. 
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COLLECTION | 
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NO 
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SHORING OF 
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VAULT SPACE 


ENTRY 


WO PAE. 
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ATIORNETS 
Fees 


mentioned, or any part of either or in making any other payment herein provided for, or if the notice last above provided for shall 
have been given and if the condition which was the basis of said notice shall exist at the expiretion of sald ten days’ period, the ; 
Landlord may tmmediately, or at any time thereafter, re-enter the demis« 
property therefrom, either by summary dispossess proceedings, or by any 


have the right of injunction and the rifht to invoke any remedy allowed at Jaw or in equity, as if re-entry, summary proceedings 
and other remedies were not herein provided for. 


Immediately, or at any time thereafter, without notice, perform the same for the account of the Tenant. If a notice of 


than the Tenant the Landlord may collect rent from the assignee, under-tenant or occupant, and epply the net amount co! 
rent herein reserved, and no such collection shall be deemed a waiver of the covenant herein ag inst assignment and under- 
cee or the acceptance of the assignee, under-tenant or occupant as tenant, or a release of the Tenant from the further perform- 
ance by 


further instrument or instruments suborcinating this lease to the lien of sny such mortgage or mortgages as shall be desired by 
any mortgagee or pr°posed mortgagee. The Tenant hereby appoints the Landlord the attorney-In-fact of the Tenant, irrevocable, to 
execute and deliver any such instrument or Instruments for the Tenant. 


made, at once be deemed to be attached to the freehold, and become the property o’ 
tion of the term, shall be surrendered to the Landiord in as good order and condition as they were when Ipstalicd, reasonable wear 
and damages by the elements excepted. 


Tenant, delivered to any person in charge of the demised premises, or mailed and deposited in any general or branch Post Office, 
letter box, or mail chute, enclosed In a post-paid envelope, addressed to the Tenant at the demised premises, 


failure of sprinkler service, nor for injury or darnage to person or property caused by the elements or by other tenants or persons 
in sald building, or resulti 
buildings, or from the pipes, appliancea or plumbing wor 
nor for interference with light or other incorporeal hereditaments by anybody other than the Landlord, or caused by rations by 
or for the City in construction of any public or quasi-public work, neither shall the Landiord be lable for any latent defect in the 


or discomfort arising from the making of reperee or improvements to the buliding or to its appliances, nor for any space taken to 
comply with any law, ordinance or order of a 


for the maintenance of such “‘service’’ or to some other cause, not gross negligence on the part of the diord. No such interruption 


or decorations to the demised premises after the date above fixed for the comm-ocement of the term, it being understood that rent 
shall, in any event, commence to run at such date so above fixed, 


other things. The Landlord may. also prescribe and regulate which elevator and entrances shall be used by the Tenant's employee 


If the Tenant shall make default in the payment of the rent reserved hereunder, or any fttem of “‘additional rent’ herein | 


ad premises and remove all persons and all or any 
suitable action or proceeding at law, or by force or 


! 
Otherwise, without being Hable to fndictment, prosecution or damages therefor, and re-possess and enjoy said premises together 1 
with all additions, alterallons and improvements. In any such cas# or in the event that this lease be “‘terminate:!’’ before the ' 
commencement of the term, as above provided, the Landlord may either re-let the demfsed premises or any part or parts thereof for i 
the Landlord's own account, or may, at the Landlord’s option, re-let the demised premises or any part or parts thereof asa the | 
agent of the Tenant, and receive the rents therefor, applying the rime first to the payment of such expenses as the Landlord may { 
have incurred, and then to the fulfillment of the covenants of the Tenant herein, and the balance, if any, at the expiration of the | 
term first above provided for, shall be paid to the Tenant. Landinrd may rent the premises for a term extending beyond the term H 


hereby granted without releasing Tenant froin any Haebility. In event that the term of this lease shall expire as above in this 
subdivision “Sixth” provided, or terminate by sumn.ary proces ir js or ctherwise, and if the Landlord shall not re-let the demised 


Tenant hereby agrees to pay to the Landlord, until the tlrs w.i.2 this lease would have expired but for such termination or 
expiration, the equivalent of the amount of all of the reat and additional rent’’ reserved herein, less the avails cf reletting, 
if any, and the same shall be due and payable by the Tenant to the Landiord ca the several rent days above specified, that 1s, 
upon each of such rent days the Tenant shall pay to the Landlord ths amourt of deficiency then existing. The Tenant hereby 
expressly waives any and all right of redemption in case the Tenant si all be dispossessed by judgment or warrant of any court or 
udge, and the Tenant waives and will waive all r'-ht to trial by jury in eny summary proceedings hereafter insUtuted by the Land- 
ord against the Tenant in respect to the demised premises. The words “‘re-enter’’ and “‘re-entry"’ as used in this lease are not re- 
atricted to their technical legal meaning. 


premises for the Landlord's own account, then, whether or nr ie premises be re-let, the Tenant shall remain Hable for, and the 


In the event of a breach or threatened breach by the Tenant of any of the covenants or provisions hereof, the Landlord shall 


SEVENTH.—If the Tenant shall make default in the performance of any covenant herein contained, the getipeet ay 
mechanics 


lien be filed against the demised premises or against premises of which the demised premises are part, for, or purporting to be for, 
labor or material alleged to have been furnished, or to be furnished to or for the Tenant at the demised premises, and if the 
Tenant shall fail to take such action as shall cause such lien to be discharged within fifteen d-ys after the fling of s1 


n notice, 


i 
| 
the Landlord may pay the amount of such lien or discharge the same by deposit or by bonding vroceedings, and in the event of \ 
such deposit or bonding proceedings, the Landlord may require the ‘ienor to prosecute an appropr ate action to enforce the lienor's ki 
claim. In such case, the Landlord may pay any judgment recovered on such claim. Any amount paid or expense incurred by the | 
Landiord as in this subdivision of this lease provided, and any amount as to which the Tenant -hall at any time be in default for + 
or in respect to the use of water. electric current or sprinkler supervisory service, and any e:.pense incurred or sur of money 4 
paid by the Landlord by reason of the fallure of the Tenant to comply with any provision hererf, or in d } 
shall be deemed to be ‘‘additional rent’ for the demised premises, and shall be due and payable by the T 
the first «cy of the next following month, or, at the option of the Landlord, on the first day of any agente ig month. The recelpt 
by the Land'ord of any instalment of the regular stipulated rent hereunder or any of sald “additional rent” 
of any other “additional rent’ then dee. i 


fending any such acon, 
nant to the Lendiord on 


sall not be a waiver 


EIGHTH.—The fallure of the Landlord to im‘ :, in any one or more instances upon a strict performance of any of the 


covenants of this lease, or to exercise any option h°rc.n contained, shell not be construed as a waiver or a relinquishment for the H 
future of such covenant cr option, but the same sba.i :ontinue and remain fn full force and effect. The receipt by the Landiord of i 
rent, with knowledge of the breach of any covenant hereof, shail not be deemed # waiver of such breach and no waiver by the }} 
Landlord of any provision hereof shall be deemed to bave been mad: unless expressed in writing and signed by the Landlord. 4 
Even though *he Landlord shall consent to an assignment hereof no further assignment shall be made without express consent in 
writing by the Landlord. 

H 

\ 


NINTH.—If this lease be assigned, or if the demised premises or any part thereof be underlet or occuplel by anybody other 
ected to the 


the Tenant of the covenants herein contained op the part of the Tenant. 


TENTH.—This tease shall be subsect and subordinate at all times, to the Hen of the mortgages now on the demised premises, 


and to all advances made or hereafter to be made upon the security thereof, and subject and subordinate to the lien of an { 
mortgage or mortgages which at any time may be made a Hien upon the premises. The Tenant will execute and delivet suc ij 


ELEVENTH.—AI! improvements made by he Tenunt to or upon the demised promises, croept i trade eager shall when 
e Landiord, and at the end or other expira- 


TWELFTH.—Any notice by the Landlord te the Tenant shall be deemed to be duly given if either delivered personally 22 the 


THIRTEENTH.—The Laadiord shail not be Hable for any fallure of water supply or electrical current, sprinkler damage, or 


from steam, gas, siestrictty. weter, rain or snow, which may leak or flow from any part of sald 
s of the same, or from the street or sub-surface, or from any o‘her place, 


building. ; 


FOURTEENTH.—No diminution or abatement of rent, or other compensation shall be claimed or allowed for inconvenience 


vernmental authority. In respect to the various “services,” if any, herein expressly 
or impliedly agreed to be furnished by the Landlord to the Tenant, it is agreed that there shall be no diminution or abatement of 
the rent, or any other compensation, for Interruption or curtaliment of such ‘‘service’’ when such interruption or curtailment shell 
be due to accident, alterations or repairs desirable or necessary to be m: Je or to inability or difficulty in securirg supplies or labor 


or curtailment of ony such “service shall be deemed a constructive eviction. The Landlord shall not be required to furnish, and 
the Tenant shall not be entitled to receive, any of such “services” during any period wherein the Tenant shal’ be in default in re- 
spect to the payment of rent. Neither shall there be any abatement or diminution of rent because of making of repairs, improvements 


FIFTEENTH.—The Landlord may prescribe and regulate the placing of safes, machinery, quantities of merchandise anu 


and for the Tenant's shipping. The Landlord may make euch other and further rules and regulation 3s, in the Landiord’s judgment, 
may from time to time needful for the safety, care or cleanliness of the building, and for the pr rvation of good orler therein, 
The Tenant and the employees aad agents of the Tenant will observe and conform to all such rules and regulations. 


’ Py 

SIXTFENTH.--In the event that an excavation shall be ade for bullding or other purposes upon land adjacent to the 
demised premises or shall be contemplated to be made, the Tenant sha‘i afford to the person or persons causing or to cause such 
exca jon, Heense to enter upon the demised premises for the purpose of doling such work as said person or persons shall deem 
to be necessary to preserve the wall or walls, structure or strictures upon the demised premi from injury and to support the 
same by proper fvundations. 


' 
! 
SEVENTEENTI(.—The vaults, If any, adjacent to the demised premises, were installed under a revocable iicense. If the ! 
demised premises, ur any part thereof, consist of “vault space’ or If adjacent to the demised premises there be any “vault apace” ’ 
and if cuch license be revoxed or the amount of such “‘sau!lt space’ be curtailed by the exercise of any governmental authority, 
the Tenant shail not be entitled to any compensation or abatement of rent by reason thereof. 


at all reasoname hours of the day to view the premises until rented; and the Landlord and the Lansiord’s agents shall be permitted 
at any time during the term to visit and examine them at any reasonable hour of the day, and wo:kimen may enter at any time, 
when authorized by the Landlord or the Landiord’s genta, to make or factiitate repaire in any por. of the buliding; and if U- 
said Tenant shall not be personally present to open and permit an entry into said premises, at any oo, when for any reason ba 
entry therein shall be necessary or permissive hereunder, the Landlord or the Landlord's acects mcy forcibly enter the same } 
without rendering the Landior4 or such agents Hable to any claim or cause of ection for damages by reason thereof (tf during such 
entry the Landiord shall accord reasonable care to the Tenant's property) and without in any manner adecting the ob!icet eand { 
covenants of this lease; it Is, however, expressly understood that the right and authority hereby reser: ec, does not impose, nor \ 
does the Landiord assume, by r on thereof, any responsibility or lability whatsoever for the care ov rup. rvision of said premises, ! 
i 


i 

! 

4 

EIGHTEENTH.—That during eeven months prior to the expiration of the term hereby granted, applicants shall be admitted | 
| 


or any of the pipes, fixtures, appliances or appurtenances therein contained or therewith in any maiuner co nevted. 


NINETE The Landlord has made no representations or promises in respect to sald bullding or to ‘te Gemised premises 
except those cont herein, and those, if any, contained in some written communication to the Temas, slened vy the 
Landte-d, This inatrument may not be changed orally. 


TWIONTIETH —If the Tenant shail at any time he tn de j 
summary proceeding against T t based upon auch defa H 
attorneys’ fees and disbure eby Incurred by the Landlord, «® far as the game are re sunt. Also eo lon ' 
as the Tenant eha'l be a tenant hercunder the amount of puch expenses shell be deemed to be tonal rent’ hereunder an: ) 
shall be due from the Tenant to the Landlord on the first day of the month following the incurring of such respective expenses, | 

‘ 


fault hereunder, and if the Landlord shall tnstitute av action or 
it. then the Tenant wlll reimbur ford for the expense of 


TWENT. Fins “ls leaee, and every provision hereof, shall bind, apply te and run tn favor of the Landlord, and the 
Tenant, antl ‘hele froxpe. ve suceereors fs teterest 


THE TENANT FURTHER COVENANTS: 


TWENTY-SECOND.—If the demised premises or any part thereof consist of a store, or of a first Moor, or of any part 
thereof, the Tenant will keep the ewalk and curb in front thereof clean at all times and free from snow and Ice, and will 
keep insured in favor of the Landiord, all plate glass therein and furnish the Landlord with policles of insurance covering the 


same. - i 


TWENTY-THIRD.—If by reason of the conduct upon the demised premises of a business not herein permitted, or If by 
reason of the improper or careless conduct of any business upon or use of the demised pr Ises, the fire insurance rate shall at } 
any time be : than it otherwise would be, then the Tenant will reimburse the Lar rd, as additional rent hereunder, for ; 
that part of ali » insurance premiums hereafter pald out by the Landlord which shall have been charged because of the con- 
of such business not so pern ed, or because of the improper or careless conduct of any business upon or use of the dernised 
‘ses, and will make such reimbursement upon the first day of the month following such outlay by the Tandlerd; but this 
covenant shall not apply to a premiues for any period beyond the expiration date of this lease, first above specified. In any action or 
Sroceeding whereir the Landlord ard Tenant are partes, a schedule or “make up of rate for the building on the demised prem- ~ . 
i 3, purport te have been iss 1 by New York Fire Insu ce Fixchange, or other body making fire insurance rates for the ’ 

: demised premises, shall be prima facie evidence of the facts therein stated and of the several items and charges included In the fre; 
. ° insurajice rate then applicable to the demised premises 


'RTH.—If a separate water meter be installe 
-pair and pay the charges made by the munict 
water, as and when bilis ther r are rendered. If the d 


i for the demised premises, or any part thereof, the Tenant will 
ality or water supply company for or In respect to the consumption 
-4 premises, or any part thereof, be supplied with water through 

which supplies other premises, the Tenant will pay to the Landlord, as ani when bills are rendered therefor, the Tenant's 
Fs proportionate part of all charges which the municipality ec” water supply company shall make for all water consumed through 
said meter, as indicated by said meter. Such proportionate part shall be fixed by apportioning the respective charge according to 
floor area against all of the rentable floor area in the building (exctusive of the basernent) which shall have been occupied during 
the period of the respective charges, taking Into account the period that each part of such area was occupied, 


WATER RENT 


TWRNTY-FIFTH.—That the Tenant will purchase from the Landlord, If the Landlord shall so desire, all electric current 


ELECTRIC that the Tenant requires at the demised premises, and will pay the Landlord for the same, as the amount of consumption shali be 
CURRENT jndicated by the meter furnished therefor. The pric: for sald current shall be the same as that charged for consumption similiar to | 
that of the Tenant by the company supplying electricity in the same community. Payments shall be due as and when bills shall be 
rendered. The Terant shall comply with like rules, regulations and contract provisions as those prescribed by said company fora + 
consumption similar to that of the Tenant. « i 
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TWENTY-EIGHTH.—This lease ts granted and accepted on the especially understood and agreed condition that the Tenant 
will conduct his business fn such a manner, both as regards nvise and kindred nuisances, as will in no wise interfere with, annoy, ‘ 


NUISANCE or disturb any other tenants,.in the conduct of their several businesses, or the landlord in the menagement of the bullding; under 
| penalty of forfeiture of this lease and consequential damages. 6 
' xxx MOOK KDE AOL 
BROKERS AK XM DO OT cote 


COMMISSIONS 


at 


TUIRTIETH.—The Tenant agrees that it will not require, permit, suffer, nor allow the cleaning of any window, or windows, 


WINDOW 
CLEANING 


VALIDITY 


EXECUTION 
& DELIVERY 
OF LEASE 


EXTERIOR OF 
PREMISES 


PLATE GLASS 


{n the demised premises from 


the outside (within the meaning of Section 202 of the Labor Law? unless the equipment and safety 


devices required by law, ordinance, 


regulation or rule, including, without limitation, Section 2u2 of the New York Labor Law, are 


provided and used, and unless the rules, 


or any supplemental rules of the Industrial Board of the State of New York are fully 


complied with: and the Tenant hereby agrees to indemnify the Landlord, Owner, A 


result of the Tenant's requiring, permitting, 


suffering, or allowing any window, or win 


gent, Manager and/or Superintendent, as a 
dows in the demised premises to be cleaned 


from ths outside in violation of the requirements 0) 


f the aforesaid laws, ordinances, regulations and/or rules, 


THIRTY-FIRST.—The invalidity or unenforceability of any provisicn of this lease shall im no way affect the validity or 


enforceability of any other provision hereof, 


THIRTY-SECOND.—In order to avold delay, this lease hus been 
undewstanding that it shall not bind the Landlord unless and until it Is 


prepared and submitted to the Tenant for signature with the 
executed and delivered by the Landlord. . 


THIRTY-THIRD. 


—The Tenant will keep clean and polished. all metal, trim 


marbie and stonework which are a part of the 


exterior of the prem 


ises, using such materials and methods as the Lan 


diord may direct, and if the Tenant shall fall to comply with 


the provisions of this paragraph, the Landlord may cause such work to be done at the expense of the 


THIRTY-FOURTH.—The Landlord shall replace a 


and walls in and about the demised p 


remises. The Lan 


Tenant. 


t the expense of the Tenant any and all broken glass in the skylighis, doors 
dlord may Insure and keep insured al! plate glass in the skylights, doors and 


walls in the demised premises, for and in the name o 


f the Landlord and bills for the premiums therefor shall be rendered by the 


Landlord to the 
and the amount thereof shall 


THIRTY-FTFTH.—This lease and the obligation of Tenant to pa 
agreements hereunder on part of Tenant to be performed shal! In now 


Tenant at such times as the Landiord may eiect, and shall be due from and payable by the Tenant when rendered, 
be deemed to be, and shall be paid as, additional rent. 


7, rent hereunder and perform ali of the other covenants ind 
se be affected, impaired or excused because Landlord 1: un- 


able to supply or is delayed in suppl 
| making any repairs, additions, altera 


ing any service expressly or impliledly to be supplied or is unable to make, or is delayes In 


ons or decorations or is unable to supply or Its 


elayed in supplying any equipment or fix- 


tures if Landlo-d is 
Emergency declared 


revented or delayed from so doing by re 


ason of governmental preemption in connection with the National 


y the President of the U 


nited States or in connection with any rule, order or re; 


or subdivision thereof of any government agency or 


by reason of the conditions of supply and deman 


lation of any department 
which have been or are 


{ a 
| affected by the war. " 
!| THE LANDLORD COVENANTS 


FIRST.—That if and so long as the Tenant pays the rent and “additional rent” reserved hereby, and performs and observes 
the covenants and provisions hereof, the Tene" t shall quietly enjoy the demised prem'ses, subject, however, lo the terme of this } 
lease, and to the mortgages above mentioned und provided for. ‘ 

SPCCND.—Subdject to the provisions of Paragraph ‘Fourteenth’ above the Landlord will furnish the following respective 
services: (a) If the building shall contain an elevator or elevators, then during all usual tuciness hours, on all days except Sundays ' 
and holidays, elevator service; (b) during the same hours on the same days in the cold season in each year, steam heat for e m1 
demised premises. ; 


. Third: It is mutually agreed by the parties hereto for the benefit 
of the Genesee Valley Union Trust Company, mortgagee of the afore- ; ’ 
mehtioned premises, that the terms of this lease may not be altered 


or moiified without the written consent of the said Genesee Valley 
Union Trust Company. 


ath 
POSSESSION 


ELEVATOR 
HEAT 


Jn Witness Whereaf, the Landlord and Tenant have respectively signed and scaled these presents the day and 
year first above written. 


a ' ‘ ; c 


t \ am by: 


te 


In. PRESENCE OF: i 
; President 


— 


ies ’ Vice-President 


“"Maty, 


SAVE yy 


State of New York, i ade Poe 
City of nadchester j ‘pete 
County of Vonroe i! 4 . 25 Bt 
On’ the 28th day of! ‘Fol st vy", "49 6, before me personally came Leon EB. yews 
; , to me known, ¥ho; belng by me duly sworn, did depose and say that he resides in Roce: er, 
‘tars Yori: ; that he Is? Priog 4fent* » of Sa dis Boe ING, , the 
corporation deserived in and which es cuted the within instrument; that he knows the seal of said corporation; that the 
Seal aflixert.to said instrument is such eérporate seal; that It was 60 aflixgd by order of the Boar ot Directors of said 
corporution, and that he signed bis niline thereto by like order. y, 
»"> 


Cityot Rochester : MONEOL CULtGY, NY 
County of Lonroe Comur.iscic “205 Iraeat 57 
On the 28th day of j Ai TY Be 
, to me known, who, being by me duly sworn, did depose and say that he resides In 
New Nork  ;thatheisVice-President of Lewis Generel Tires, Inc. 
corporation described in aud which executed the within instrument; that he knows the seal of sald corporatiomy-that the 
seal uaflixed to said instrument is such corporate seal; that it was so affixed by order of the Board of, Directors 0} said 
corporation, and that he sigahd us Mame:therano by HEIN G- al Wa i ii 
Notary Sublic in th, Sine of New York 
MONRGE COLIAY, N.Y 


oo 


State of New York, | en 
28 


ate of New York, 


day of 19 » before me personally came 
to me known and known e to be the individual described in and who executed the foregoing Instrument, and duly 
acknowledged thut he executed 


State of New York, 
City of 
County of 


On this day of 19 , before me per? 

, subscribing witness to the foregoing instrumen ith whom I am personally acquainted, 
who, being by me duly sworn, did depose and say, that he resided, at the time of the tsecution of sald instrument, and 
still resides, in that he Is and then was aMpaginted with 

, and knew the 
Individual described in and who executed the foregoing {astrument; and that he, said subscribing witness, wispgesent and 
saw execute the same; and that he, said witness, thereupon at the same time subscribed hT 


Landlord 


a3 i, 


e 
XY 


N. 


Avenu 


ast 
ochester, 


S GENERAL 
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GUARANTY 


In consideration of the letting of the premises within mentioned to the Tenant within named, and of the sum of One 
Dollar, to the undersigned in hand paid by the Landlord within named, the undersigned hereby guarantees to the Landlord 
and to the beirs, successors and assigns of the Landlord, the payment by the Tenant of the rent, within provided for, and 
the performance by the Tenant of all of the prov ‘sions of the within lease. Notice of all defaults is waived, and consent is 
hereby given to all extensions of time that any Landlord may grant 


Dated, 19 


STATE OF 
CITY OF we 
COUNTY OF 
On this day of .19 , before me personally appeared 


to me known and known to me to be the individual deseribed ia and who executed the foregoing fostrument, and duly a@ 
‘nowledged to me that he executed the same. 


EXHIBIT "p" 


COPY CF PAGE "7" OF DEPOSITION TAKEN 
ON NOVEMBER l4th, 1974 


KAUFMAN, KENNING, TYLE | 
Pauley, BAKER aD AMANDA 
ATTORNEYS AT LAW 
St CF CHANGE OTREFT 
ROCHESTER NEW YORK 


tania 


seh A RE AE ENE NRE AE Ne me ote cer: MRR eR: 


- — * — - —_ 


fact that Mr. Richaxd Lewis is here 
possible I think that it shoulce be 
obvious that his deposition should be 
held today, if possibly, rather than 
atternting to cause the Plaintiff 
additional expense and inconvenience 
of travelling to Fort Lauderdale, Florida 
wher: “ gather he's now residing. 

WR. KENNING: Mr. Alan E. Lewis 


resides in Fort Lauderdale, Florida. I'm 


gu.ng in accordance with the understanding 


in open court of Mr. Anthony Gettis. 
~ want to compiete these first two 
depositions which are being taken 
pursuant to a stipulation in open 
court. 

Mk. WEITZMAN: Go right ahead. 

MR. KENNING: Are you going to 
waive the filing and signing? 

MR. WEITZMAN: The signing will 
not be waived. 

MR. KENNING: Any objections 


going to be waived as to substance or 


INITED STATES DISTRICT COURT: 
FOR THE WESTERN DISTRICT OF THE STATE 
YEW YORK 


DONALD E. LEWIS, etc. 


Plaintiff, 
VS~ CASE NO. CIV. 1973-396 


S. L. & E., INC., et al, JUDGE BURKE 


ee ee ee we 


Defend.its, 
OBJECTIONS TC DEF’ .DANTS' AND 


; PLAINTIFF-INTERVENOR'S 
LEWIS GENERAL TIRES, INC.,; 
CROSS MOTION WITH 
Plaintiff-Intervenor, 
SUPPORTING MATERTALS 
VSe 


DONALD E. LEWIS, 


ee ee ee ee eee 


Defendant to Intervenor, 


NOW comes the plaintiff and def: ndant-to-intervenor, 

DONALD E, LEWIS, by and through his attorney, Sheldon P. Weitzman, 

‘sspectfuily requests that this Court deny aid overrule 
defendants' and plaintiff-intervenor's cross motions to be 
heard in the United States District Court of the United States 
Courthouse, 100 State Street, Rochester, New York, on March 10, 
1975, at 10:00 A.M., or as soon as possible thereafter, for the 
compelling reasons set forth in the attached Affidavits, Brief 
and evidence which by this reference are fully made a part hereof 
end upon all other proceedings previously had herein, and for 


such other Relief as the Court may deem proper and reasonable. 


Respectfully submitted, 


en 
~~ 


—— 


LAW OFFICES OF SHELDON P. WEITaIAN 

Attorney for Plaintiff ond Defendant 
to Intervenor 

502 Lincoln Building 

Cleveland, Ohio 4ljllh 861-0026 


Sheldon }! Weiteman 


Pe ER BU 


BRS 8 P 


Ae Part A of Defendants! cross motion reques 


Plaintiff's motion for an order striking 


Defendant, Richard E. Lewis, Sr., and entering juc 
default in favor of Plaintiff and for an assessment 
this Defendant be denied. Defendants! request 
ided as Plaintiff's previously filed motion clearly 
indicates. 


Be Part B of Defendants! cross motion ostensibly is based on 


the procedural =schanism of a summary judgment motion contained 
in Rule 56, Federal Rules of Civil Procedure. And it is 

elementary that the consrolling issue of a s mmary judgment motior 
is cleari set forth in Rule 56(C), “that there is no genuine 

issue as to any material fact and that the moving party is entitida 
to judgment as a matter of law." Defendants! motion for summary 
judgment has no relevance whatsoever to the terms of this Rule. 
Defendants! state three alleged reasons for the granting of the 


same. However, as the attached Affidavit of the Plaintiff, 
f 


Donald E. Lewis, (see attached Exhibit "I"), and as this Court's 


as Exhibit "A", clearly show, even these three inappropriate 
grounds have already been determined. Moreover, Defendants! 

have previously requested that the Plaintiff's stockholder 
derivative action be dismissed and that the repurchase of his 
shares are subject to binding arbitration by notice of motion 
filed October 24, 1973. On March 6, 197), this Court definitivel: 
denied this motion, (See attached Exhibit"IT ") and this matter 
was then settled once and for all. 


Because of the blatant and severe inappropriateness of 


Sheldon y Weiteun 


order dated November 1h, 197), attached to Defendants! motion 
| 


Defendants! ostensible motion for summary judgment; pursuant 


to Rule 56 (;¢), Federal Rules of Civil Procedure, Plaintiff 


requests this Court, in the exercise of its reasonable discretion, 
to award Plaintiff the reasonable amount of expenses and 
attorney's fees for the defense of Defendants! dilatory and bad 
faith motion for summary judgment. 

C. Part C of Defendants' cross mot! mn again is a request for 
submission of this conflict to binding arbitration. This 

Court's order dated March 6, 1974, and Plaintiff's above Part B 
argument clearly disposes of Defendants' request in the negative. 
De Part D of Defendants! cross motion requests that the next 
deposition herein be taken of the separate defendant, Alan E. 
Lewis, at his residence in Deerfield Beach, Florida. Although 

Pl intiff has not yet taken any initiative for the deposition 


of Alan E. Lewis, Plaintiff agrees to the same on the condition 
April 4, 1975, and requests an order of this Court to the 


that said deposition be scheduled between March 31, 1975 and 

Ee Part E of Defendants! cross motion requesting Plaintiff’ 

transfer his stock is sz> .ous. The determination of this 

stockholder's derivative action is necessarily a condition 

precedent to all further negotiations between Plaintiff and 
Defendants and Intervenor. Additionally, transfer of Plaintiff's 
Se Daw '& Ee, Inc. stock subsumes prior arbitratio.. or agreement by 
the parties. Since submission of this matter to binding 
arbitration has already been ruled out by the Court (Exhibit "SI" 
a fortiori, transfer of Plaintiff's stock at this time would 
be entirely premature and unwarranted. Indeed, said transfer 
would result in an ouster of the Court's jurisdiction wnich is 
clearly inappropriate. 


For the foregoing reasons, Plaintiff respectfully requests 


4 Sheldon YP Weitzman 


this Court deny and overrule Defendants! cross motions and grant 


CREEL ARO Ores aaree 


i nguiniam 
! iis 
{ 


s prior motion and for suc! other further and different 
the Court may deem just and proper, including the 
reasonable expenses and attorney's fees for*this defense 
and including the formulation of a complete pretrial o 


Respectfully submitted, 


Attorney for 

to Intervenor 
502 Lincoln Building 
Cl veland, Ohio 11) 


SERVI CE 
A true and correct copy of the within Objections to 
Defendants! und Plaintiff-Intervenor's Cross Motion with Supporting 
Materials and Brief has been mailed this day of March, 
1975 to Charles B. Kenning, Esq., A'torney for Defendant S.L. & Ey, 
Inc., Leon E. Lewis, Sr., Richard Ee Lewis, Sr., Alan E. Lewis, 


and Lewis General Tire, Inc., at 1008 Times Square Building, 


ee ae ‘ 


Pe aati 
; <] T enn Damas, hee il 
FFICcho OF SHELDON P. WEITZ 
Attorney for Plaintiff and Defenda. t 
to Intervenor 
-~ 


SERVICE 
A true and correct copy of the within Objections to 
Defendants! and Plaintiff-Intervenor's Cross Motion with Supporting 


Materials and Brief has been mailed this > day of March, 


1975 to Wallace F. Ashnault, Attorney for Defendant, Leon Ee 


Lewis, Jr., at 100 Times Square Building, 4S Exchange Street, 


Rochester, New York lh6élh. 


) 


Sheldon }! What. nan Tau Hil] | x7 oes | Smtgaamrtamanaaed 


LAW OFFICES OF SHELDON P. WRITZI1/ 


CA GveaND Cons aarre Attorney for Plaintiff and Defendant 
dann ace-enie to Intervenor 


Sheldon Yo UWeitenan 


STATE OF OHIO  ) : 
; res SS. AP PS Day: TD 

CUYAHOGA COU?ITY 

DONALD E. LEWIS, being first duly sworn according to law, 
deposes and says, that the following facts are made on personal 
knowledge: 
le I am an adult resident of the State of Ohio, residing at 
18123 Scottsdale Boulevard in Cleveland, Onio; 
2e I am named plaintiff in a stockholder's derivative action 
pending in the United States Disurict Court for the Western 
District of the State of New York, Case No. CIV 1973-396; 
3% That on November 1), 197), I appeared for the taking of 
my deposition by Mr. Charles E. Kenning and my deposition was 
then taken; 
le That on March 5, 1975, I duly signed the certificate 
of acceptance attached to my deposition that was taken on 
November 1}, 197) by Mr. Charles E. Kenning; 
5. That my bases for the bringing of this stockholder'ts 
derivative action have been set forth in the Complaint and at my 
deposition; 
6. That any recovery received for the benefit of S.L. & Ee> 


Ince, by my bringing this stockholder's derivative action would 


“abbas influence the buy out value of my stock in SeLe & E., 


Inc., pursuant to the terms of the stock repurchase agreement, 


7 F re rk ita 2. 2. 


Affiant further sayeth not. rf 
} 4 ¥d 


DONALD E. LEWIS 


Exhibit "I" 


| SWORN TC BEFORE ME and subscribed in my presence on this 
Ah . 

| Oar day of March, 1975. 

if ae 

. / 

| rea M, TANSK!, Notary Public i (Lib se ff & . MA rseake! 
ae ig te pee. keneet ae NOTARY 

| A ; etiestu ed? 
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unxrE2 STATES DISTRICT COURT 
WESTERN DISTRIC? OF KEW YORK 


ee 


DONALD E. LEWIS, 
Plaintiff 


-~ V3 = CIVIL 1973-396 
GS. Ine & Bey INCee LEON E. LOJIS, SR., 
ALAN E. LEVIS, LEON E. LEWIS, JRee 
RICHARD E. LEWIS, SRe, 


Defendz ** ‘ 
So cca ia ciel iaaatio sean pmrenneneen” 


Sheldon P, Weitzman 

502 Lincoln Building 

Cleveland, Ohio 44114 

Attorney for plaintiff 

Charlee B. Kenning 

45 Exchange Strect 

Rochester, N.x. 14614 

Attorney fr certain defendants and for 

Lewis General Tires, Inc. secking to intervene 

By notice of motion filed October 24, 1973 
certain de dJants and Lewis General Tires Inc. move 
for an order permitting Lewis General Tires Inc. to 
intervene. An affidavit of Charles B. Kenning sworn 
to, December 11, 1973 has been filed in support of the 
motion. In that affidavit has been incorporated an 
alternative prayer for relief that the plaintiff be 
required to submit to binding arbitration in accordance 


with paragraph eleven of Stockholders Agreement dated 


| 
Exner ZL 
| 
| 
| 
| 


— 


June 25, 1962, or that ite abbion be dismissed on the 
ground that the plaintiff is not presently a stockholder 
of & L. & E. Inc., and is not a real party in interest 
and would have no capacity to bring the within action in 
this court, 

The alternative prayer for relief is in all 
respects denied. In the exercise of discretion Lewis 
General Tires Inc. is permitted to intervene. 

ALL OF THE ABOVE IS SO ORDERED, 


nas p Gd cits 


HAROLD P. BURKE 
United States District Judge 


March (, » 1974. 


AUSMAN, KENNIN« 


AULEY. BAKer oD 
ATTORNEYS AT 
45 EXCHANGE 


OCHESTER, N 


146l4 


>. TYLEe 


AMANDA 


LAW 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LEWIS GENERAL TIRES, INC., 
Plaintiff-Intervenor, 


-vs- 
DONALD E. LEWIS, 
Defendant. 
Civ.1973-396 
DONAT y LEWIS, Docket #75-7349 
Plaintiff, 
-ve- 


S. L. & E. INC., a corporation 
EON E. LEWIS, SR. 
ALAN E, LEWIS 
LEON E. LEWIS, JR. 
RICHARD E, LEWIS, SR. 
Defendants. 


STATE OF NEW YORK ) 
COUNTY OF MONROE ) SS. 


CEAL M. STONE, bing duly sworn, deposes and says that depon- 
ent is not a party to the within actions; is over 18 years of age and resides 
at Rochester, New York. That on October Ist, 1975 deponent served two 
copies of the Joint Appendix upon Sheldon P. weitzman, Esq., attorney for 
Donald E. Lewis, at 502 Lincoln Bldg., Cleveland, Ohio (44114), the addre¢: 
designated by said attorney for that purpose, by depositing two true copies 
of same enclosed in a post paid properly addressed wrapper, in an official 
depository under the exclusive care and custody of the United States Postal 
Service within the State of New York. 

SWORN TO before me this beats tad ler 


lst day of October, 1975. 


Locke 


NOTICE OF ENTRY 


Sir:- Please take notice that the wichin is a (certified) 
true copy of a 

duly entered in the office of the clerk of the within 
named court on 19 


Dated, 
Yours, etc., 
Kanfman, Kenning, Tyle, Pauley, Baker & D’ Amanda 
A:torneys for 
Office and Post Office Addreis 
1008 TIMES SQUARE BUILDING 


45 Exchange Street 


ROCHESTER, NEW YORK 14614 
To 


Auorney(s) for 
o 


——————-)S—s— NOTICE OF SETTLEMENT = ——S== 


Sir: — Please take notice that an orde:x 


9 which the within is a true copy will be presented 
ior settlement to the Hon. 


me of the judges of the within named Court, at 


yn th day of 19 
it M. 
Dated, 

fours, etc., 


Canfman, Kenning, Tyie, Pauley, Baker & D’Amanda 
Attorneys for 
Office and Post Office Ad.ress 
1008 TIMES SQUARE BUILDING 


45 Exchange Street 
ROCHESTER, NEW YORE 14614 


To 


Attorney(s) for 


Civ. 1973-396 
Docket #75-7349 
XEN 


Year ly 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LEWIS GENERAL TIRES, INC., 


-Vs- 


DONALD E. LEWIS, 
DONALD E. LEWIS, 


-Vs- 


Plaintiff-Intervenor, 


Defendant. 


Plaintiff, 


S.L. & E.INC., a corperation 
LEON E. LEWIS, SR., ALAN E, 


LEON E, LEWIS, JR. and RICHARD E, LEWIS, 


LEWIS, 


Defendants. 


aay -FIDAVIT OF SERVICE 


Kaufman, Seale Tyle, Pasley, Baker & D’Amanda 


Atiorneys for Lewis General Tires, Inc., S.L. & E. Ine. . 


Leon dats Phe onke MIAO, Fi edaG 


1008 TIMES SQUARE BUILDING 


45 Exchange Street 


ROCHESTER, NEW YORK 14614 


(716) 325-4550 


Atrorney(s) for 


Service a a copy of the within 


Dated, 


Attorney(s) for 


is hereby 


ewis, Richard E. Lewis, Sr. 


admitted 


